- Case 4:05-cv-00329-GKF-PJC  Document 1383 Filed in USDC ND/OK on 11/29/2007 Page 1 of 12

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA
STATE OF OKLAHOMA,
Plaintiff,

)
)
)
)
v. ) Case No. 05-cv-329-GKF(SAJ)
)
TYSON FOODS, INC., et al., )

)

)

Defendants.

STATE OF OKLAHOMA'S RESPONSE TO "DEFENDANTS' MOTION TO STRIKE
OR EXTEND RESPONSE DEADLINE AND FOR ESTABLISHMENT OF SCHEDULE
FOR RESOLVING PLAINTIFF'S MOTION FOR PRELIMINARY INJUNCTION"
Plaintiff, the State of Oklahoma, ex rel. W.A. Drew Edmondson, in his capacity as
Attorney General of the State of Oklahoma and Oklahoma Secretary of the Environment C.
Miles Tolbert, in his capacity as the Trustee for Natural Resources for the State of Oklahoma
("the State") responds to "Defendants' Motion to Strike or Extend Response Deadline and for
Establishment of Schedule for Resolving Plaintiff's Motion for Preliminary Injunction”" [DKT
#1380] as follows:
I Introduction
Defendants seek to hold over any hearing on the State's Motion for Preliminary
Injunction until at least mid-May -- well after the majority of next year's land disposal of poultry
waste occurs in the Illinois River Watershed. Defendants' delay tactics, which would result in
continued pollution of the waters of the State for yet another poultry waste disposal cycle, are
wholly inappropriate and would place the health and safety of Oklahomans at further risk. Due

to the urgent nature of the State's Motion, the appropriate course is to set a condensed schedule

of discovery and briefing limited in scope to only the issues set forth and relief requested in the
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State's Motion. Furthermore, in order to address the imminent and substantial endangerment
explained in the State's Motion, the State requests that the hearing occur prior to the next cycle of
poultry waste disposal in the Illinois River Watershed.'

I1. The State's Scheduling Proposal

The State proposes the following schedule:

Defendants' Response to the State's Motion December 17, 2007

for Preliminary Injunction

Designation of Defendants' Preliminary December 17, 2007

Injunction Expert Witnesses

Defendants' Depositions of the State's Completed by January 15, 2008

Preliminary Injunction Expert Witnesses®

State's Depositions of Defendants' Completed by January 15, 2008

Preliminary Injunction Expert Witnesses

State's Reply to Defendants' Response to January 15, 2008

the State's Motion for Preliminary

Injunction

Exchange of Witness and Exhibit Lists January 15, 2008

Evidentiary Hearing (1 week) As soon after January 15, 2008, as the
Court's schedule permits

This schedule gives both sides the opportunity to conduct discovery limited to the issues before
the Court and to present the Court with the record it requires to make a decision on the temporary
and preliminary relief sought by the State. In contrast, the schedule proposed by Defendants is

entirely unwarranted in light of the nature of the remedy sought.

: In their motion, Defendants raise a number of unfounded diversionary arguments

that have nothing to do with setting a scheduling order for the State's Preliminary Injunction
Motion. To the extent they go to the merits of whether a preliminary injunction should be
issued, and are raised in Defendants' response to the State's Motion, the State will address such
arguments in its reply brief.

2 The State's Motion for Preliminary Injunction, filed on November 14, 2007, had
extensive affidavits of the State's expert witnesses attached to it. By letter dated November 28,
2007, the State has offered Defendants dates on which to depose these expert witnesses that are
consistent with this proposed schedule. See Exhibit 1.
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III.  The State's Scheduling Proposal Is Appropriate

A. The State's scheduling proposal takes into account the fact that its Motion
addresses a substantial and imminent threat to human health

The practical effect of Defendants' proposed schedule would be to allow for another year
of dangerous land disposal of poultry waste. Defendants do not rebut -- because they cannot
rebut -- the fact that another cycle of land disposal of poultry waste will recharge the bacterial
contamination of the waters of the Illinois River Watershed. See, e.g., DKT #1373 (Harwood
Aff,, 9 9; Teaf Aff.,, §20). And so, unless the land disposal of poultry waste is abated, in the
coming months a new threat to human health -- a new emergency -- will be created. The
seriousness of this threat cannot be overstated. As explained in the affidavits to the State's

Motion:

e "The foregoing information and analyses show that the disposal of poultry waste
by land application in the IRW represents a present, substantial, and serious threat
to human health. There are biological hazards and impairments from bacteria
associated with land spreading of poultry manure and litter within the IRW which
are present at levels that are capable of causing damage to human health and
which will continue to pose such risks until action is taken to eliminate the
principal sources of these hazards and impairments." DKT #1373 (Teaf Aff.,
20).

o "...[T]he disposal of poultry waste by land application in the IRW presents a
substantial, serious and immediate threat to human health." DKT #1373
(Harwood Aft., q 8).

e "The material I have reviewed indicates that on a regular basis bacterial
contamination of the Illinois River, its watershed, and shallow wells within the
watershed exceeds levels considered a threat to public health. Recreational use of
the Illinois River by tens of thousands of people each year places them at an
unacceptable risk for exposure to pathogens arising from poultry waste . . . .'
DKT #1373 (Lawrence Aff., §9).

|

An emergency plainly exists, and therefore the State submits that it is imperative that a schedule

be entered that addresses this problem before the new cycle of poultry waste disposal.
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B. The State's scheduling proposal takes into account the fact that Rule 26(a)-
type discovery is not appropriate in the context of a hearing on a motion for
temporary relief

Defendants are confusing a preliminary injunction hearing with a trial on the merits.
Rule 26 governs expert witness disclosures for use at the trial of a matter. Specifically, Rule
26(a)(2) provides as follows:

In addition to the disclosures required by paragraph (1), a party shall disclose to

other parties the identity of any person who may be used at trial to present

evidence under Rules 702, 703, or 705 of the Federal Rules of Evidence.

Fed. R. Civ. P. 26(a)(2)(A) (emphasis added). Restricted to trials, this Rule clearly does not
apply to witnesses expected to testify at preliminary proceedings. See, e.g., Seattle Audubon
Society v. Sutherland, 2007 WL 1655152, *1 (W.D. Wash. June 5, 2007) ("Rule 26(a)(2)(C) is
inapplicable here, where the parties are not preparing for trial, but for a preliminary injunction
hearing").

The State has filed a motion for a preliminary injunction, not a trial. Defendants
nevertheless appear to be seeking full disclosures and final reports on all aspects of the litigation
as if it were a trial. See, e.g., Exhibit 2 (Nov. 16, 2007 letter from the Cargill Defendants'
counsel); Exhibit 3 (Defendant Tyson Foods, Inc.'s November 16, 2007 Requests for Production
of Documents to Plaintiffs). Defendants' sought-after discovery is thus overbroad and
premature. Indeed, under the Amended Scheduling Order, this Court has set an April 1, 2008,
deadline for Rule 26(a)(2) disclosures, and it is at that time the State will provide the complete
opinions of the experts from whom it intends to elicit testimony at the trial of this matter. With

the affidavits already on file and the depositions of the experts the State relies on in support of its

Motion for Preliminary Injunction, Defendants will have the necessary information to prepare
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any defense they might raise. Protracted discovery on a request for preliminary relief -- while
Defendants continue to pollute the waters of Oklahoma -- serves no legitimate purpose.

C. The State's scheduling proposal takes into account the fact that Defendants
have had access to the State's sampling information for many months

Defendants continue to argue that the State has not produced any of the data upon which
its experts rely and that they somehow, despite the significant discovery that has been conducted
in this case, do not understand the State's claims. Defendants' arguments are inaccurate and
disingenuous.

On February 1, 2007, the State began producing to Defendants their sampling data, field
notebooks, pictures of sampling, investigator notes concerning Defendants' waste disposal
practices and pictures associated with that investigation. This included bacterial analysis of
samples of waste from Defendants' poultry growing operations; soils from fields on which the
waste had been spread; water collected at the edge of fields; and water collected both at high and
low flow stations throughout the watershed. The State has supplemented its productions of this
information on a rolling basis since that time. Defendants know the results of the sampling, and
have had time to analyze them. Additionally, Defendants will have the opportunity to depose the
State's experts. Defendants will not be prejudiced by the State's proposed schedule. There is no
need to extend the deadline in the manner proposed by Defendants. Delaying the hearing is
unwarranted.

IV.  Conclusion

The State is entitled to a hearing on its Motion for Preliminary Injunction as soon as the Court's
schedule permits. As set forth in more detail in its Motion, the continued application of poultry
waste -- and consequent pollution of the waters of the State -- presents an imminent risk of

endangerment to human health. Limited discovery with respect to the relief sought by the State
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and a condensed schedule as set forth above in Section II would serve the interests of all

concerned. This Court has the ability to put a stop to Defendants' harmful practices until this

matter can be fully resolved through a final trial on the merits in September, 2009. And the State

respectfully submits that the Court should enter a schedule that would enable it to do so before

another poultry waste disposal cycle that would pollute the waters of the State and endanger its

citizens.

Respectfully Submitted,

W.A. Drew Edmondson OBA # 2628
Attorney General

Kelly H. Burch OBA #17067

J. Trevor Hammons OBA #20234
Tina Lynn Izadi OBA #17978
Assistant Attorneys General

State of Oklahoma

313 N.E. 21% St.

Oklahoma City, OK 73105

(405) 521-3921

/s/ M. David Riggs

M. David Riggs OBA #7583

Joseph P. Lennart OBA #5371

Richard T. Garren OBA #3253

Douglas A. Wilson OBA #13128

Sharon K. Weaver OBA #19010

Robert A. Nance OBA #6581

D. Sharon Gentry OBA #15641

Riggs, Abney, Neal, Turpen,
Orbison & Lewis

502 West Sixth Street

Tulsa, OK 74119

(918) 587-3161

James Randall Miller, OBA #6214
222 S. Kenosha

Tulsa, OK 74120-2421

(918) 743-4460
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Louis Werner Bullock, OBA #1305
Miller Keffer Bullock Pedigo LLC
110 West 7% Street, Suite 707
Tulsa, OK 74119-1031

(918) 584-1031

David P. Page, OBA #6852
Bell Legal Group

P. O. Box 1769

Tulsa, OK 74101

(918) 398-6800

Frederick C. Baker
(admitted pro hac vice)
Lee M. Heath

(admitted pro hac vice)
Elizabeth C. Ward
(admitted pro hac vice)
Elizabeth Claire Xidis
(admitted pro hac vice)
Motley Rice, LLC

28 Bridgeside Boulevard
Mount Pleasant, SC 29465
(843) 216-9280

William H. Narwold
(admitted pro hac vice)
Ingrid L. Moll

(admitted pro hac vice)
Motley Rice, LLC

20 Church Street, 17% Floor
Hartford, CT 06103

(860) 882-1676

Jonathan D. Orent
(admitted pro hac vice)
Michael G. Rousseau
(admitted pro hac vice)
Fidelma L. Fitzpatrick
Motley Rice, LLC

321 South Main Street
Providence, RI 02940
(401) 457-7700

Attorneys for the State of Oklahoma
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CERTIFICATE OF SERVICE

I hereby certify that on this 28th  day of November , 2007, I electronically
transmitted the above and foregoing pleading to the Clerk of the Court using the ECF System for
filing and a transmittal of a Notice of Electronic Filing to the following ECF registrants:

e Jo Nan Allen
jonanallen@yahoo.com,bacaviola@yahoo.com
e Frederick C Baker
fbaker@motleyrice.com,mcarr@motleyrice.com,thmorgan@motleyrice.com
e Tim Keith Baker
tbakerlaw(@sbcglobal.net
e Sherry P Bartley
sbartley@mwsgw.com,jdavis@mwsgw.com
e Michael R. Bond
michael.bond@kutakrock.com,amy.smith@kutakrock.com
e Douglas L Boyd
dboyd31244@aol.com
e Vicki Bronson
vbronson@cwlaw.com,lphillips@cwlaw.com
e Paula M Buchwald
pbuchwald@ryanwhaley.com,dmaple@ryanwhaley.com
e Louis Werner Bullock
Ibullock@bullock-blakemore.com,bdejong@bullock-blakemore.com,nhodge@bullock-
blakemore.com
e A Michelle Campney
campneym@wwhwlaw.com,steelmana@wwhwlaw.com
e Michael Lee Carr
hm@holdenoklahoma.com,MikeCarr@HoldenOklahoma.com
e Gary S Chilton
gchilton@hcdattorneys.com
e Lloyd E Cole, Jr
colelaw(@alltel.net,amy colelaw@alltel.net,gloriaeubanks@alltel.net
e Robin S Conrad
rconrad@uschamber.com
e Angela Diane Cotner
AngelaCotnerEsq@yahoo.com
e Reuben Davis
rdavis@boonesmith.com
e Jim DePriest
jim.depriest@arkansasag.gov
o John Brian DesBarres
mrjbdb@msn.com



Case 4:05-cv-00329-GKF-PJC  Document 1383 Filed in USDC ND/OK on 11/29/2007 Page 9 of 12

e W A Drew Edmondson
fc_docket@oag.state.ok.us,suzy_thrash@oag.state.ok.us.,drew_edmondson@oag.state.ok
.us
e Delmar R Ehrich
dehrich@faegre.com,gsperrazza@faegre.com,kcamey@faegre.com,dherber@faegre.com
e John R Elrod
jelrod@cwlaw.com,vmorgan@cwlaw.com
e William Bernard Federman
wfederman@aol.com,ngb@federmanlaw.com,law@federmanlaw.com
o Fidelma L Fitzpatrick
ffitzpatrick@motleyrice.com,lgrande@motleyrice.com
e Bruce Wayne Freeman
bfreeman@cwlaw.com,lclark@cwlaw.com
* Ronnie Jack Freeman
jfreeman@grahamfreeman.com
¢ Richard T Garren
rgarren@riggsabney.com,dellis@riggsabney.com
e Dorothy Sharon Gentry
sgentry(@riggsabney.com,jzielinski@riggsabney.com
e Robert W George
robert.george@kutakrock.com,amy.smith@kutakrock.com,sue.arens@kutakrock.com
e Tony Michael Graham
tgraham@grahamfreeman.com
o James Martin Graves
jgraves@bassettlawfirm.com
¢ Michael D Graves
mgraves@hallestill.com,smurphy@hallestill.com,jspring@hallestill.com
o Jennifer Stockton Griffin
jgriffin@lathropgage.com
o Carrie Griffith
griffithlawoffice@yahoo.com
¢ John Trevor Hammons
Trevor Hammons@oag.state.ok.us,Jean_Burnett@oag.state.ok.us,fc_docket@oag.state.o
k.us
e Lee M Heath
lheath@motleyrice.com
e Michael Todd Hembree
hembreelaw 1 @aol.com,traesmom_mdl@yahoo.com
o Theresa Noble Hill
thillcourts@rhodesokla.com,mnave@rhodesokla.com
o Philip D Hixon
phixon@mcdaniel-lawfirm.com
e Mark D Hopson
mhopson@sidley.com,joraker@sidley.com
¢ Kelly S Hunter Burch
kelly_burch@oag.state.ok.us,fc_docket@oag.state.ok.us,jean_burnett@oag.state.ok.us
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e Tina Lynn Izadi
tina_izadi@oag.state.ok.us,fc_docket@oag.state.ok.us,fatina_willey@oag.state.ok.us
e Thomas Janer
SCMI@sbcglobal.net,lanaphillips@sbcglobal.net, tjaner@cableone.net
o Stephen L Jantzen
sjantzen@ryanwhaley.com,jlee@ryanwhaley.com,mkeplinger@ryanwhaley.com
e Mackenzie Lea Hamilton Jessie
maci.tbakerlaw@sbcglobal.net,macijessie@yahoo.com,tbakerlaw@sbcglobal.net
e Bruce Jones
bjones@faegre.com,jintermill@faegre.com,cdolan@faegre.com,dybarra@faegre.com
o Jay Thomas Jorgensen
jjorgensen@sidley.com,vshort@sidley.com
e Krisann C. Kleibacker Lee
kklee@faegre.com,mlokken@faegre.com
e Derek Stewart Allan Lawrence
hm@holdenoklahoma.com,DerekLawrence@HoldenOklahoma.com
¢ Raymond Thomas Lay
rtl@kiralaw.com,dianna@kiralaw.com
¢ Nicole Marie Longwell
nlongwell@mbhla-law.com,lvictor@mbhla-law.com
e Dara D Mann
dmann@faegre.com,jrock@faegre.com,ekim@faegre.com
e Linda C Martin
Imartin@dsda.com,mschooling@dsda.com
e Archer Scott McDaniel
smcdaniel@mbhla-law.com,jwaller@mhla-law.com
e Thomas James McGeady
timcgeady@loganlowry.com
o Robert Park Medearis , Jr
medearislawfirm@sbcglobal.net
e James Randall Miller
rmiller@mbkblaw.net,clagrone@mkblaw.net
o Charles Livingston Moulton
Charles.Moulton@arkansasag.gov,Kendra.Jones@arkansasag.gov
e Robert Allen Nance
rnance@riggsabney.com,jzielinski@riggsabney.com
e William H Narwold
bnarwold@motleyrice.com,imoll@motleyrice.com
o John Stephen Neas
steve neas@yahoo.com
e George W Owens
gwo@owenslawfirmpc.com,ka@owenslawfirmpc.com
e David Phillip Page
dpage@edbelllaw.com
e Michael Andrew Pollard
mpollard@boonesmith.com, kmiller@boonesmith.com,pmappin@boonesmith.com
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e Marcus N Ratcliff
mratcliff@lswsl.com,sshanks@lswsl.com

* Robert Paul Redemann
rredemann@pmrlaw.net,psmith@pmrlaw.net

e Melvin David Riggs
driggs@riggsabney.com,jsummerlin@riggsabney.com

* Randall Eugene Rose
rer@owenslawfirmpc.com,ka@owenslawfirmpc.com

e Michael G Rousseau :
mrousseau@motleyrice.com,lgrande@motleyrice.com

o Patrick Michael Ryan
pryan@ryanwhaley.com,jmickle@ryanwhaley.com,amcpherson@ryanwhaley.com

e Laura E Samuelson
Isamuelson@lswsl.com,lsamuelson@gmail.com

¢ Robert E Sanders
rsanders@youngwilliams.com

e David Charles Senger
dsenger@pmrlaw.net,ecf@pmrlaw.net

o Jennifer Faith Sherrill
jis@federmanlaw.com,ngb@federmanlaw.com,law@federmanlaw.com

e Michelle B Skeens
hm@holdenokla.com,mskeens@holdenokla.com

e VWilliam Francis Smith
bsmith@grahamfreeman.com

e Monte W Strout
strout@xtremeinet.net

e Erin Walker Thompson
Erin. Thompson@kutakrock.com

e Paul E Thompson , Jr
pthompson@bassettlawfirm.com

¢ Colin Hampton Tucker
chtucker@rhodesokla.com,scottom@rhodesokla.com

¢ John H Tucker
jtuckercourts@rhodesokla.com,gbarber@rhodesokla.com,Iwhite@rhodesokla.com

» Kenneth Edward Wagner
kwagner@lswsl.com,sshanks@lswsl.com

o Todd P Walker
twalker@faegre.com

e Elizabeth C Ward
lward@motleyrice.com

e Sharon K Weaver
sweaver@riggsabney.com,lpearson@riggsabney.com

o Timothy K Webster
twebster@sidley.com,jwedeking@sidley.com

e Terry Wayen West
terry@thewestlawfirm.com
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e Dale Kenyon Williams , Jr
kwilliams@hallestill.com,smurphy@hallestill.com,jspring@hallestill.com
e Edwin Stephen Williams
steve.williams@youngwilliams.com
e Douglas Allen Wilson
Doug_Wilson@riggsabney.com,jsummerlin@riggsabney.com
e P Joshua Wisley
jwisley@cwlaw.com,jknight@cwlaw.com
e J Ron Wright
ron@wsfw-ok.com,susan@wsfw-ok.com
o Elizabeth Claire Xidis
cxidis@motleyrice.com
e Lawrence W Zeringue
lzeringue@pmrlaw.net,scouch@pmrlaw.net

Also on this 28th day of November , 2007 I mailed a copy of the above and
foregoing pleading to:

David Gregory Brown
Lathrop & Gage, LC

314 E. High St.

Jetferson City, MO 65101

Thomas C Green

Sidley Austin Brown & Wood LLP
1501 K STNW

WASHINGTON, DC 20005

Cary Silverman

Victor E Schwartz

Shook Hardy & Bacon LLP (Washington DC)
600 14TH ST NW STE 800

WASHINGTON, DC 20005-2004

C Miles Tolbert

Secretary of the Environment
State of Oklahoma

3800 NORTH CLASSEN
OKLAHOMA CITY, OK 73118

/s/ M. David Riggs
M. David Riggs
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